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INTRODUCTION
The inner workings of medical malpractice are complex, they’re labyrinthine, and they’re just 

plain scary. If you’re a clinician, your primary focus is going to be on your patients, improving and 
saving lives. The issues that are often perceived as side issues, such as electronic health records, staff-
ing, paying the electric bill, and maintaining and paying insurance, most likely never stay far enough 
off your radar to make you completely comfortable. They can’t be ignored and malpractice is proba-
bly at the top of that short list in importance. 

If you’re a hospital administrator, avoiding the issues raised in this guide are a prime concern, 
no two ways about it.

The following vignettes are a walk through the legal system. Here are detailed stories of how 
physicians and hospitals handled malpractice suits. Some of the chapters are horrific. Some, if the 
subject wasn’t so serious, would be comic if they weren’t so tragic.

However, these stories are a great way for you to say the mistakes others have made so that 
you don’t have to go down the same legal path. Each is a lesson in what to do and not do when prac-
ticing and, if entirely necessary, having to defend yourself, your practice or your institution.

These cases were written by the Law Offices of Damian D. Capozzola in Los Angeles and 
published in our monthly newsletter Healthcare Risk Management. While written for risk managers, 
these stories should fit well into your world as a clinician.

I hope they are enlightening and just scary enough to keep your interest. Above all, they 
should provide a glimpse into the world of malpractice, providing expert guidance to keep you and 
your patients safe.  

Lee Landenberger
Continuing Education & Editorial Director
AHC Media

Horrors of the Hospital



Horrors of the HospitalHorrors of the Hospital

TABLE OF CONTENTS
Introduction........................................................................................................................................................3

Jury slaps hospital with $103 million verdict for premature delivery of now 
brain-damaged child............................................................................................................................................6 

Hospital medication errors causes drug reaction that is nearly lethal — $121 
million verdict awarded ......................................................................................................................................9 

$21 million jury verdict issued for victim of birth injury..................................................................................12 

$15 million verdict awarded to victim of overdose death from propofol.........................................................15 

Widow awarded more than $6.7 million due to hospital’s failure to prevent 
fatal heart attack.................................................................................................................................................17 

Over $4.6 million award for failure to maintain adequate blood supply 
resulting in death of mother..............................................................................................................................19 

Colonoscopy with unclean equipment causes hepatitis C, results in 1.25M 
award..................................................................................................................................................................22 

$5 million awarded to family of suicidal man hit by a car before discharge 
from hospital......................................................................................................................................................25 

Transcription error results in medication dose that is fatal and $140 million 
verdict................................................................................................................................................................28 

Delayed diagnosis of aortic dissection results in $4.5M award for wrongful 
death...................................................................................................................................................................31 

$5.9 million for failure to diagnose complications after bariatric surgery.........................................................33 

$20 million award to parents for removal of the wrong side of child’s brain...................................................36 

$25 million malpractice verdict against hospital, cardiologist to be reduced 
to $2 million pursuant to state caps..................................................................................................................39

Hospital system pays $9.3 million to settle False Claims Act and Stark Law 
violations............................................................................................................................................................42 

Dialysis mistakes leads to wrongful death and a seven-figure settlement.........................................................45 

Gender discrimination leads to a $7 million settlement and a pain clinic to 
be named in the plaintiff’s honor.......................................................................................................................48 

Hospital ordered to pay $7.4 million for severe brain injury after nurses’ 
mistakes..............................................................................................................................................................51 



Horrors of the Hospital

Ruptured aneurysm results in multi-million dollar verdict and much legal 
wrangling over pain and suffering.....................................................................................................................53 

Commissioners approve $20 million settlement for boy’s brain damage suit against 
county hospital...................................................................................................................................................56 

Hospital pays $6.5 million to family of man who died of a sodium overdose after 
being left unattended for 12 hours.....................................................................................................................59  

Second largest verdict in NY state history awarded to family of girl for negligent 
delivery by local hospital.....................................................................................................................................62  

$17.5 million awarded to family of teenager for hospital’s improper administration 
of anesthesia........................................................................................................................................................65  

81-year-old woman’s fall from bed after surgery results in $3.5 million verdict................................................68 

Negligent placement of patient in room with psychotic patient leads to $6 million 
verdict..................................................................................................................................................................72  

$9 million awarded to patient after missed diagnosis of broken neck...............................................................74 

Family awarded $10.8 million after woman dies from complications following 
cardiac catheterization.........................................................................................................................................77 

$12 million award for surgical errors on infant raises difficult questions under 
med mal cap........................................................................................................................................................80 

$15 million awarded for fetal monitoring that was negligent and resulted in 
cerebral palsy.......................................................................................................................................................83 

Botched removal of pacing wires leads to verdict of $5.5 million.....................................................................86 

Woman wins $9.3 million for overdose of incorrect drug................................................................................89 

Excessive bleeding after childbirth leads to mother’s death, over $15 million 
in damages..........................................................................................................................................................92 

Delayed bacterial infection diagnosis leads to $9.5 million verdict...................................................................95 

Botched genetic testing yields massive verdict of $50 million...........................................................................98 

Negligent prescription results in fatality and verdict of $2.25 million.............................................................101 



Horrors of the Hospital

$20 million award to parents for removal of the 
wrong side of child’s brain

News: In 2004, a 15-year-old boy underwent brain surgery to eliminate epileptic seizures 
initiating from the right side of his brain. Doctors removed tissue from the left side of the brain 
before realizing their mistake and operating on the right side of the child’s brain. The hospital did 
not disclose the fact that brain tissue was removed from both sides of the brain to the child’s parents. 
When the child’s parents were informed of the surgical mistake, they sued the hospital. After a long 
and drawn-out series of trials and appeals, a $20 million jury award was upheld by the state supreme 
court.

Background: On Aug. 2, 2004, a 15-year-old boy with a history of epileptic seizures under-
went brain surgery to remove a right-temporal-lobe lesion. Local reporters were invited to the hospi-
tal to take photographs and observe the surgery. The typical pre-procedural measures were not taken 
to verify the correct type of procedure, which include marking the procedure site. Because of this 
omission, brain tissue was removed by surgeons from the wrong side of the brain. The hospital staff 
realized the error and then operated on the correct side of the patient’s brain. 

According to the plaintiffs’ claim, the neurosurgeon first began surgery on the left side of the 
brain by removing and damaging portions of the hippocampus, left amygdala, and other left-hemi-
sphere brain tissue. Upon realizing they had operated on the wrong side of the brain, hospital staff 
asked reporters to leave, and hospital administrators were informed. The hospital administrators did 
not inform the plaintiffs, and the operation continued on the right hemisphere of the child’s brain. 
Once the surgery was complete, the surgeon informed plaintiffs that he initially had operated on the 
wrong side of their child’s brain, but assured them no harm had been done and did not convey that 
tissue had been removed. In fact, plaintiffs did not learn that tissue had been removed from the left 
hemisphere of their child’s brain until 15 months later when an MRI revealed missing portions of 
the wrong side of the brain.

Plaintiffs filed suit against the hospital’s insurance carrier seeking compensatory and puni-
tive damages for one count of outrage and two counts of medical malpractice. Plaintiffs argued that 
their child was deprived of critical rehabilitation time when the hospital administration failed to stop 
the surgery to the right side of the brain after learning of the mistake. Plaintiffs alleged that follow-
ing the surgery, the child suffered cognitive problems that resulted in a change in personality. He 
was described as having a “blank and void look in his eyes.” Plaintiffs settled with the surgeon who 
performed the surgery before trial. In 2008, due to jury misconduct allegations, plaintiffs voluntarily 
dismissed their lawsuit against the hospital’s insurance carrier. 

In 2009, plaintiffs re-filed their case against the hospital’s insurance carrier. The insurance 
carrier filed a motion to dismiss the outrage claim arguing that the only reason it was included in 
the suit was a result of the insurer-insured relationship with the hospital; therefore, the outrage 
claim should not apply. The circuit court dismissed the outrage claim against the hospital’s insurance 
carrier, but maintained the medical malpractice counts. The jury awarded $20 million in damages to 
plaintiffs, which was later reduced by the circuit court to $11 million. The hospital’s insurance carrier 
appealed the decision and the $11 million award, arguing that the circuit court was not properly 
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instructed. In December 2012, the state supreme court upheld the jury’s verdict and restored the $20 
million award.

What this means to you: There was one very important hard stop that, if implemented, 
would have negated this whole case. That is The Joint Commission-mandated Universal Protocol or 
“time out” procedure.

The Joint Commission issued a list of National Patient Safety Goals in 2004. One of these 
goals, the Universal Protocol or timeout procedure, was created to prevent wrong-site, wrong-proce-
dure, and wrong-patient surgery. The intent of this goal is to ensure patient safety by requiring that 
all immediate members of the procedure team including the surgeon, anesthesia provider, circulating 
nurse, operating room technician, and other participants in the procedure be present for the veri-
fication of the patient’s identity, type of procedure to be performed, verification that an informed 
consent exists for the procedure, and that the laterality of the surgery or procedure is verified and 
marked, if required, for the particular procedure. Exceptions to the marking requirement occur in 
procedures that do not involve laterality. If possible, the patient should participate in the site mark-
ing and, if the patient is a minor, the guardian should be involved in the process. The site marking 
frequently occurs in the holding area of the OR before the patient is brought into the operating 
room and before he is positioned and draped. The verification mark must be present and visible 
when the patient is fully positioned and draped so the entire OR team is confident that the proce-
dure will occur on the correct side. At that point, the surgeon ensures that everyone is aware of the 
overall plan of care for the patient, and everyone agrees to begin. The surgeon and anesthesiologist 
also agree on the anatomical positioning of the patient to ensure a good outcome. 

The use of a checklist is common among the OR staff members to ensure compliance with all 
the steps in this procedure. Before the skin incision, the surgeon performing the procedure verbally 
calls the timeout, and all relevant information is confirmed by the team. Clearly, this step did not 
occur in this case. Had the steps of the Universal Protocol in the form of a timeout been performed, 
the surgical team would have realized that the wrong surgical site was being considered. The entire 
OR staff is culpable, and this breech would be considered a sentinel event reportable to The Joint 
Commission.

Once it was realized that the procedure was done on the wrong side of the brain, it was 
incumbent upon the surgeon to immediately stop the incorrect procedure. The surgeon, not the 
hospital administrator, is required to fully disclose the events to the patient and family. The surgeon 
clearly told two “untruths:” first, when he advised the family that no brain tissue was in fact removed 
from the left side of the brain, and second, when he gave a misleading and incorrect prognosis that 
no harm was done and the patient should not have any deficits. The surgeon acted with a willful 
disregard for the plaintiff’s welfare. This action certainly would lead to feelings of anger, disappoint-
ment, betrayal, and mistrust on the part of the plaintiff, who ultimately would want recourse for the 
action of the surgeon and hospital.

There has been much literature published on the nuts and bolts of the disclosure of infor-
mation around adverse events. There are several models that can be implemented, depending on the 
comfort level of the practitioner when speaking to patients and families regarding sensitive issues. 
The use of a disclosure team is popular in many medical centers, and the members of such a team 
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can be chosen, depending on the situation. In any case, a unified approach when speaking to a 
patient/family, with staff members acting in good faith with an expression of empathy and sincerity 
while using terms that lay people can understand, is important in achieving a successful outcome. 
Additionally, the hospital must “make things right” for the patient/family in the way of compensa-
tion, in whatever form that might be necessary. The patient/family must be allowed time to process 
the information and the subsequent ramifications of the event. They also must be given the opportu-
nity to partner with the hospital and clinical staff on a corrective action plan. Some also believe that 
disclosure of an adverse event also helps the clinical staff deal with their feelings of fear, guilt, and 
anxiety. Of course, the content of the disclosure discussion should be documented in the medical 
record.

Another issue that was not addressed in the case summary was that of outside observers. 
Reporters were invited into the operating room, by the surgeon, to view this procedure. Of concern 
is whether the patient and family were aware that reporters were invited into the OR to observe this 
procedure and whether they gave permission. If not, this was a breach of the patient’s right to privacy 
and also should have been disclosed to the patient’s family.

Corrective actions in this case could include intensive re-education of the National Patient 
Safety Goal regarding Universal Protocol. A subsequent audit of concurrent observation of time-out 
procedures should also be done as part of the corrective action in this case, as well as appropriate 
disciplinary action taken against those practitioners responsible for culpable conduct in breaching 
patient safety. The formulation and implementation of a practical adverse event disclosure policy 
and procedure, in which the practitioner can elicit guidance from hospital administration and other 
experts, would be extremely valuable in cases such as this one.

Reference

CV-2009-96, Pulaski County Circuit Courts, Arkansas (2012). 
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$15 million awarded for fetal monitoring that 
was negligent and resulted in cerebral palsy

News: The parents of a 9-year-old brought suit against a hospital and an obstetrician for 
medical negligence after the obstetrician failed to adequately monitor their child, a 7.5-month-old 
fetus at the time, while conducting a scheduled fetal blood sample. Just an hour before the proce-
dure, the fetus’s heart rate was recorded in the 120s, a normal value; however, 30 minutes into the 
procedure, the fetal heart rate had fallen to a mere 65 beats per minute. The plaintiffs alleged that 
as a result of the doctor’s failure to properly monitor the fetus, the child suffered perinatal asphyxia 
and severe spastic quadriplegic cerebral palsy. Experts on both sides of the case agreed that absent 
the doctor’s failure to provide a reasonable standard of care, the baby would have been born perfectly 
healthy. After a two-week jury trial, the plaintiffs were awarded $15 million in damages. 

Background: In 2002, the plaintiff was diagnosed as having antibodies against the HPA-1a 
platelet while her husband was homozygous with HPA-1a antigen. This situation essentially ren-
dered subsequent pregnancies between the two spouses susceptible to an extremely high risk of being 
affected with alloimmune thrombocytopenia, a common blood condition during pregnancy that 
results in a low platelet count for the mother and fetus. Despite this diagnosis, there was hope for the 
couple, as they were eligible to participate in a clinical research trial studying the prenatal treatment 
during pregnancies. 

By signing the clinical trial’s informed consent form, the plaintiff agreed to receive random-
ized treatment with a combination of intravenous immunoglobulins (IVIG) and prednisone between 
20-30 weeks of gestation. During the study, a fetal blood sample taken from the umbilical vein 
would be used to determine the effectiveness of the treatment.

Tragically, the events that unfolded on the date of the procedure were not as planned. As 
per the study’s protocol, the anesthesiologist began to administer anesthesia to the plaintiff. How-
ever, shortly after administration, the plaintiff’s blood pressure (as measured by systolic and diastolic 
values) fell from 130 over 72 to 75 over 34. Notwithstanding the fetus’s critically low blood pressure, 
the fetal blood sampling procedure began by insertion through the plaintiff’s abdomen, uterus, and 
umbilical cord. At this point, the doctors failed to monitor the current state of the fetus during the 
procedure. Twenty minutes into the procedure, the doctors first took note of the fetal heart rate, 
which had slowed to an alarming 65 beats per minute, well below the acceptable range of 120-150. 
At that point, the treating obstetrician decided to perform an emergency c-section. 

While the c-section was successful, the child remained in the neonatal intensive care unit for 
treatment of prematurity, perinatal anoxia, and severe respiratory distress syndrome. Ultimately the 
child was discharged but was diagnosed at age 10 months with cerebral palsy as a result of the failure 
to monitor the fetus and mother adequately during the fetal blood sampling procedure. 

Consequently, the father and mother of the child brought suit as individuals and on behalf of 
their child against the anesthesiologist, the obstetrician, and the hospital. The plaintiffs asserted that 
the doctor overseeing the study (the obstetrician) and the anesthesiologist failed to properly monitor 
the condition of the mother and child during blood sampling procedure. Additionally, the plaintiffs 
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contended that both doctors’ conduct fell below the required standard of care when they failed to 
immediately stop the procedure to prevent fetal anoxia and resulting cerebral palsy. Additionally, the 
mother of the child asserted claims for medical expenses, pain and suffering, emotional distress, lost 
wages, and various other expenses suffered as a result of doctors’ conduct. 

After a two-week trial, the jury awarded $10 million to the child and $5 million to the 
parents against the medical center and the obstetrician and held both jointly and severally liable for 
the damages. The jury did find for the anesthesiologist. However, this case does not end here. Raising 
similar issues to those in the first case, the issue remains whether the judgment will be upheld based 
on the statutory caps on judgments in the state of Indiana. 

In 1975, Indiana was one of the first states to adopt medical caps on medical liability and the 
first state to set a cap for both economic damages (such as lost wages) and non-economic damages 
(such as pain and suffering). While most states do impose caps on non-economic damages, Indiana 
imposes a combined statutory cap of $1.25 million for economic and non-economic damages in 
medical liability suits. Because of the Indiana law, the obstetrician and the hospital cannot be held 
responsible for more than $250,000 in damages. The remaining $1 million will be paid from the 
physicians’ pooled insurance plan. In light of the statutory damages cap, the judge likely will enter 
an amended verdict for the statutory cap of $1.25 million. At this point, the plaintiffs’ only recourse 
will be to appeal the amended judgment. 

Should the amended judgment be upheld on appeal, a very interesting responsibility might 
befall the citizens of Indiana. As presented during the trial, the life care plan for the child is expected 
to cost between $8 million and $10 million for a life expectancy between 50 and 60 years. Since the 
parents do not have adequate funds to cover current and future medical expenses, the child’s care will 
likely be paid for through Medicaid, funded in part by taxpayers in Indiana.

What this means to you: Although healthcare treatment in the United States is considered 
by most to be “state-of-the-art,” mistakes happen all too frequently even with the best medical staff 
available. Unfortunately, each year 95,000 U.S. patients do not survive injuries sustained as a result 
of medical error, according to a recent study conducted by Harvard University. 

Medical professionals and hospitals need to consider how clinical trials are managed in their 
organizations. All research studies, including clinical trials, must be overseen by institutional review 
boards (IRBs). IRBs approve research studies according to federal guidelines to protect the rights of 
human subjects, especially those in high risk categories such as pregnant women. The IRB will review 
the study protocol to assure that it meets the definition of research and shows a benefit to society that 
outweighs potential risks. The IRB also reviews the consent process for each study to ensure that all 
of the potential risks are elaborated upon in language that the subject can understand.

In this particular study protocol, there should have been detailed information on how the 
fetus would be monitored during the procedure. Without that information, it is doubtful that the 
study would have passed IRB review. If there was deviation from the protocol and the fetus was not 
monitored as required, the principal investigator and the study sponsor would hold various degrees 
of liability, depending on their contractual agreement. In addition, an adverse event report would 
have to be timely filed with the Food and Drug Administration. 



Horrors of the Hospital

Each organization that conducts its own research or allows investigators to use their facilities 
has an accountable executive for research. Seek out that individual and ask what research is being 
conducted at your hospital. You might be surprised to find out that studies are being done by phy-
sicians and other professionals without the knowledge of the accountable executive or the hospital’s 
or community’s IRB. If this is the case, you are likely at risk of additional liability including federal 
penalties.

Additionally, it is essential for doctors and other medical providers to create an ongoing dia-
logue with their legal counsel to understand how medical malpractice caps apply in their state. While 
many jurisdictions throughout the country have placed limits on medical malpractice recovery for 
plaintiffs, the types of limitations vary depending on the kind of damages sought. In medical mal-
practice suits, a plaintiff may request economic and non-economic damages. 

Many states throughout the country have passed legislation to place limits on the amount of 
non-economic damages a plaintiff may recover. In this particular case, Indiana has placed a limit for 
recovery for all damages, including economic and non-economic damages, at $1.25 million dollars. 
It is critical to ask your in-house or outside counsel to explain if and how state caps apply to you. 
Doing so will ensure that you are adequately apprised of the financial risks and protections afforded 
to you by the state in which you practice. 

Reference

Case No. 82C01-0508-CT-667 (Vanderburgh Circuit Court, Vanderburgh County, IN). Aug. 23, 
2013.
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